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Andrew S. Jacob (SBN: 022516) 

GORDON & REES LLP 

111 W. Monroe Street, Suite 1600 
Phoenix, AZ 85003 
Telephone: (602) 794-2495 
Facsimile: (602) 265-4716 
aj acob @ gordonrees .com 

Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 


Michael Pierce; 


vs. 

Douglas A. Ducey, et al, 


) CASE No. CV- 16-01538-PHX-NVW 

Plaintiff, ) APPLICATION FOR 

) PRELIMINARY INJUNCTION 

) 

) (Oral Argument And Evidentiary 
) Hearing Requested) 

Defendants. ) 


Plaintiff Michael Pierce moves for a preliminary injunction to enjoin Governor 
Ducey and the State of Arizona from implementing the Proposition 123 changes to 
Article X, Section 7 of the Arizona Constitution. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. PROCEDURAL HISTORY 

On May 18, 2016, pro se Plaintiff Michael Pierce filed a Complaint, Doc. 1, 
asserting that amendments to the Arizona Constitution known as Proposition 123 violated 
the Arizona Statehood and Enabling Act of 1910, 36 U.S. Stat. 557, 568-579, as amended 
(the “Enabling Act” or “Act”). [Ex. A, App. 2] * 1 II. On January 24, 2017, the Court granted 
Mr. Pierce’s motion to file a Second Amended Complaint. Doc. 40. The operative copy 
of the Second Amended Complaint was filed on January 26, 2017. Doc. 42. 

II. FACTUAL BACKGROUND 

The Arizona Enabling Act required the State of Arizona to establish a permanent 


1 References to “Ex.” are to exhibits attached to the declaration by attorney Andrew S. 
Jacob, filed concurrently; references to “App.” are to the page number of the Appendix of 
Exhibits to that declaration. 
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state school trust fund (the “School Trust Fund”) into which proceeds from the sale of 
certain lands were to be placed in trust for the benefit of state schools. Enabling Act, 
§ 24 [Ex. A, App. 3]. The Act specified that Arizona could only use interest earned on the 
School Trust Fund to fund state schools. Id. at § 25 [Ex. A, App. 4], Finally, the Act 
required that these provisions be made part of the Arizona Constitution and stated that 
such provisions could not be changed without the approval of Congress in the form of an 
amendment to the Enabling Act: 

That the State and its people consent to all and singular the provisions of this 
Act concerning the lands hereby granted to confirmed to the State, the terms 
and conditions upon which said grants and confirmation are made, and the 
means and manner of enforcing such terms and conditions, all in every respect 
and particular as in this Act provided. 

All of which ordinance described in this section shall, by proper reference, be 
made a part of any constitution that shall be formed hereunder, in such terms 
as shall positively preclude the making of any future constitutional 
amendment of any change or abrogation of the said ordinance in whole or 
in part without the consent of Congress. 

Id. at § 23, Ninth (emphasis added) [Ex. A, App. 3]. 

In 1998, Arizona amended the Arizona Constitution to allow the School Trust Fund 

to invest in equities. Article X, Section 7.C & D.l. (1998) [Ex. B, App. 9-10]. This 

amendment also changed the formula for determining the limit on annual disbursements 

from the School Trust Fund from a limit based on current earning to one that took into 

account historic yields on fund investments and inflation rates. Id. at 7.G.I. [Ex. B, App. 

10]. Soon thereafter, Arizona sought Congressional consent to these amendments of 

Article X, Section 7, as required by the Enabling Act. 

In 1999, Congress consented to the 1998 amendments of Article X, Section 7 of the 

Arizona Constitution that affected the investment and disbursement of the School Trust 

Fund by passing Senate Bill 415 (S. 415) and House Bill 747 (H.B. 747), which are 

known as the “Arizona Statehood and Enabling Act Amendments of 1999.” P.L. 106- 

133, Dec. 7, 1999, 113 Stat. 1682-83. [Ex. C, App. 12-13.] The relevant language is 

found in § 2 of that enactment, as follows: 
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SEC. 2. PROTECTION OF TRUST FUNDS OF STATE OF ARIZONA, (a) 

IN GENERAF.—Section 28 of the Act of June 20, 1910 (36 Stat. 574; chapter 
310), is amended in the first paragraph by adding at the end the following: 

“The trust funds (including all interest, dividends, other income, and 
appreciation in the market value of assets of the funds) shall be prudently 
invested on a total rate of return basis. Distributions from the trust funds 
shall be made as provided in Article 10, Section 7 of the Constitution of 
the State of Arizona.’ ’ 

(b) CONFORMING AMENDMENTS.— 

(1) Section 25 of the Act of June 20, 1910 (36 Stat. 573; chapter 310), is 
amended in the proviso of the second paragraph by striking “the income 
therefrom only to be used” and inserting “distributions from which shall be 
made in accordance with the first paragraph of section 28 and shall be used’ ’. 

(2) Section 27 of the Act of June 20, 1910 (36 Stat. 574; chapter 310), is 
amended by striking “the interest of which only shall be expended” and 
inserting “distributions from which shall be made in accordance with the first 
paragraph of section 28 and shall be expended’ ’. 

113 Stat. 1682 (emphasis added) [Ex. C, App. 12]. 

Both the Senate and the House issued reports that explained the purpose for making 

the 1999 amendments to the Arizona Enabling Act. The Senate report stated, in relevant 

part: 


By law, the principal of the fund must be invested in interest bearing 
securities. This requirement prevents the State from taking advantage of 
opportunities in the financial markets and from reinvesting some of the 
earnings of the fund to offset inflation, S. 415 directs the State of Arizona to 

invest the fund in stocks and to reinvest the earnings to offset inflation. 

S. Rep. 106-15 (emphasis added) [Ex. D, App. 15]. Along similar lines, the House report 
stated: 

As currently provided for in the original Enabling Act, the Funds must pay out 
all of their income, with “income” interpreted as all interest and dividends 
received. This creates a problem because it does not account for and adjust to 
rates of inflation. Inflation has averaged approximately 4.5% over the past 50 
years and the income generated from the Funds has grown at less than the rate 
of inflation. To account for inflation, a portion of the interest should be 
retained and reinvested to fuel future income growth. 

H. Rep. 106-140 (emphasis added) [Ex. E, App. 19-20]. 
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Both the Senate and House reports, thus, stated that Congress was amending the 
Enabling Act for two reasons: (1) to allow Arizona to benefit from investing at higher 
yields in equities; and (2) to require Arizona to retain some of the School Trust Fund 
earnings. 

In May 2016, the electorate of Arizona narrowly passed Proposition 123, officially 
titled “House Concurrent Resolution 2001” [Ex. F, App. 24.] Proposition 123 made 
substantial changes to Article X, Section 7 of the Arizona Constitution. Importantly here, 
it provided that the School Trust Fund should annually distribute a percentage of the 
principal of the Fund that would likely exceed the actual earnings of the fund. It did this 
by defining the amount to be distributed (with an exception for the first few years) as: 
“six and nine-tenths percent of the average monthly market values of the fund for the 
immediately preceding five calendar years.” Prop. 12 at § G.2. [Ex. F, App. 25.] This 
formula is not based on actual earnings and does not takes account inflation rates. 

Upon information and belief, Arizona has not sought Congressional approval of 
Proposition 123 and Congress has not amended the Enabling Act to provide such 
approval. 

III. LEGAL ARGUMENT 

A. Standard of Decision 

“Preliminary injunctive relief is available to a party who demonstrates either: (1) a 
combination of probable success on the merits and the possibility of irreparable harm; or 
(2) that serious questions are raised and the balance of hardships tips in its favor.” A&M 
Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1013 (9th Cir. 2001); see also Sierra 
Forest Legacy v. Rey, 526 F.3d 1228, 1231 (9th Cir. 2008) (same). “These two 
formulations represent two points on a sliding scale in which the required degree of 
irreparable harm increases as the probability of success decreases.” Prudential Real 
Estate Affiliates, Inc. v. PPR Realty, Inc., 204 F.3d 867, 874 (9th Cir.2000). 

Mr. Pierce exceeds the preliminary injunction standard here. First, he is very likely 
to succeed on the merits because all evidence indicates that Congress never intended to 
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give Arizona carte blanche to expend the School Trust Funds at a rate exceeding 
earnings. Second, hardships weigh in favor of granting relief. If the Court grants the 
requested preliminary injunction, the State need not suffer undue hardship because it is 
free to ask Congress to amend the Enabling Act to approve Proposition 123. If, in fact, 
Congress approves Arizona depleting the School Trust Fund it will do so. 

B. Proposition 123 conflicts with the Enabling Act as amended in 1999. 

1. The Enabling Act governs distributions from the School Fund. 

The Enabling Act, which permitted formation of Arizona state government, is part 
of the organic law of the state. Radish v. Arizona State Land Dep’t, 155 Ariz. 484, 486, 
747 P.2d 1183, 1185 (1987), aff’d sub nom. ASARCO v. Radish , 490 U.S. 605 (1989). 
Congress intended that the Enabling Act would “severely circumscribe the power of state 
government to deal with the assets of the common school trust.” Id. at 487, 747 P.2d 
1183 at 1196. Any “amendment to the state Constitution in conflict therewith is null and 
void.” Boice v. Campbell , 30 Ariz. 424, 428, 248 P. 34, 35 (1926). 

2. Congress did not give Arizona carte blanche authority to change the 
formula for distributions from the School Fund. 

Both the House and the Senate legislative reports stated that the purpose of the 1999 
amendments to the Enabling Act was twofold: (1) to allow the School Trust Fund to 
obtain higher investment returns by investing in equities; and (2) to require the fund to 
reinvest part of those earnings so as to grow the principal to offset the effects of inflation. 
See S. Rep. 106-49 (explaining that the S. 415 “directs the State of Arizona to invest the 
fund in stocks and to reinvest the earnings to offset inflation”) [Ex. D, App. 15]; H. Rep. 
106-140 (explaining that “[t]o account for inflation,” the bill would require that “a 
portion of the interest should be retained and reinvested to fuel future income growth”) 
[Ex. E, App. 20]. This language shows that Congress intended to limit distributions from 
the School Trust Fund so that it could retain enough earnings to grow the fund principal 
so as to offset inflation. 

Granted, the 1999 Amendments to the Enabling Act state: “Distributions from the 
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trust funds shall be made as provided in Article 10, Section 7 of the Constitution of the 
State of Arizona.” 113 Stat. 1682, § 2(a) [Ex. C, App. 12]. The logical reading of that is 
a shorthand for authorizing distributions according to what was then stated in Article 10, 
Section 7. It would be absurd to read this as allowing distributions according to whatever 
might be stated in Article 10, Section 7 in the future. 

It is unreasonable, particularly given what is stated in the House and Senate reports, 
to think that Congress intended to abdicate all responsibility to oversee the School Trust 
Fund and authorize Arizona to expend funds according to whatever might in the future 
be put into Article 10, Section 7. The only reasonable interpretation of this provision in 
the 1999 Amendments to the Enabling Act is that Congress was authorizing distributions 
according to the formula then stated in Article 10, Section 7. 

C. The Court should grant the requested injunctive relief. 

1. Mr. Pierce is highly likely to succeed on the merits. 

Federal law preempts conflicting provisions in a state constitution. See U.S. Const, 
art. 6, cl. 2 (“This Constitution, and the Laws of the United States which shall be made in 
pursuance thereof ... shall be the supreme Law of the Land ... any Thing in the 
Constitution or Laws of any State to the Contrary notwithstanding.”). Arizona courts, 
thus, have long recognized that the Enabling Act is superior to the Arizona Constitution. 
See, e.g., Kadish, 155 Ariz. at 486, 747 P.2d at 1185 (“Because federal law is supreme in 
this field, neither this court, nor the legislature, nor the people may alter or amend the 
trust provisions contained in the Enabling Act without congressional approval.”). 

As shown above, Proposition 123 is in direct conflict with the current version of the 
Enabling Act, as amended in 1999. It, therefore, is void. See Boice, 30 Ariz. at 428, 248 
P. at 35. 

The foregoing analysis is entirely based on incontrovertible documentary evidence. 
No other evidence is relevant to deciding the merits. Thus, there is no reason to anticipate 
that the merits would be decided differently after providing an opportunity for discovery. 
The Court can and should rule now that there is a high likelihood of success. This weighs 
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heavily in favor of granting injunctive relief. 

2. Arizona would not suffer irreparable hardship if enjoined from 
implementing Proposition 123. 

Mr. Pierce seeks only to enjoin Arizona from continuing to implement Proposition 
123 until and unless Congress authorizes its implementation by amending the Enabling 
Act. Arizona had eight months to obtain such authorization after Proposition 123 was 
passed and has not done so. 

Arizona has the ability to limit, if not negate, any hardships that might flow from an 
order enjoining implementation of Proposition 123 unless it is authorized by Congress. If 
the Court issues such an order, Arizona can obtain Congressional authorization for 
Proposition 123 (if Congress is inclined to allow Arizona to deplete the School Trust 
Fund) and “catch up” on any School Fund distributions that were enjoined while waiting 
for Congress to act. Thus, there need not be any hardship if the Court grants the requested 
relief. 

In contrast, there will ongoing hardship to future generations if Arizona is allowed 
to deplete the School Trust Fund while a final decision here is pending. Funds will be 
expended from the School Trust Fund that cannot practically later be restored. The fund 
will be depleted and a source of future funding for Arizona schools will be impaired. 
Thus, in contrast to the State’s ability to catch up on distributions if Congress later 
authorizes Proposition 123, there is no practical means to repair the hardship if Arizona 
continues to take inordinate distributions while litigating this action. Thus, the balance of 
hardships weighs decisively in favor of granting injunctive relief. 

IV. CONCLUSION 

Plaintiff Michael Pierce respectfully asks the Court to grant a preliminary injunction 
enjoining Governor Ducey and the State of Arizona from implementing Proposition 123 
until and unless it is authorized by Congress by amending the Arizona Enabling Act. 

Ill 

III 
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RESPECTFULLY SUBMITTED this 2nd day of February, 2017. 

GORDON & REES LLP 

By: s/Andrew S. Jacob _ 

Andrew S. Jacob 
111 W. Monroe St., Suite 1600 
Phoenix, AZ 85003 
Attorneys for Plaintiffs 


CERTIFICATE OF SERVICE 


I hereby certify that on February 2, 2017, I electronically lodged the foregoing 
Application for Preliminary Injunction with the Clerk’s Office using the CM/ECF 
System for filing and transmittal of a Notice of Electronic Filing to the following 
CM/ECF registrants: 

Dominic E. Draye 
Keith J. Miller 
Joseph LaRue 

Arizona Attorney General Office 
Dominic.Draye@azagt.gov 

Keith.Miller@azag.gov 

Joseph.LaRue@azag.gov 

Attorneys for the State of Arizona 

Timothy Berg 
Theresa Dwyer 
Kevin M. Green 
FENNEMORE CRAIG, P.C. 

tberg@fclaw.com 

tdwyer@fclaw.com 

kgreen@fclaw.com 

Michael T. Liburdi 

Kathryn Hackett King 

Office of Governor Douglas A. Ducey 

mliburdi@az.gov 

kking@as.gov 

Attorneys for Defendant Governor Douglas A. Ducey 


s/Angelina Chavez 
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